
STATE OF MEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Lee Tong

d/b la  Hong Kong Ta i lo rs

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax law

f o r  t h e  P e r i o d  3 l l / 7 5  -  2 / 2 8 / 7 8 .

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat. ion and Finance, over 18 years of age, and that on the

6th day of August,  1980, he served the within not ice of Decision by mai l  upon

Lee Tong, dlbla Hong Kong Tai lors,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Lee Tong
d/b/a Hong Kong Tail_ors
45 -08  40  S t .
Ap t .  E -31
Long fsland, NY

and by deposit ing same enclosed in a postpaid
(post  o f f ice or  o f f ic ia l  deposi tory)  under  the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said vrrapper
pet i t ioner

Sworn to before me this

6 th  day  o f  August ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Mat. ter of  the pet i t ion

o f

Lee Tong

d/b/a Hong Kong Tai lors

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

AT IDAVIT OF MAIIING

under Art ic le 28 & 29 of the Tax Law

for  the Per iod 3/ I / lS 28/78 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
6th day of August,  1980, he served the within not ice of Decision by mai l  upon
Evelyn lorge the representat ive of the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
f o l l o w s :

Ms. Eve1yn Lorge
50 Cour t  S t .
Brook lyn ,  Ny  11201

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representaLive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

Sworn to before me this

6 th  day  o f  August ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  6 ,  1980

Lee Tong
d/b/a Hong Kong Tai lors
45-08 40 sr.
A p t .  E - 3 1
Long Island, NY

Dear  Mr .  Tong:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right. of review at the adrninistrative leveI.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Comnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Atbany County, within 4 months
f rom the  da te  o f  th is  no t ice .

Inquir ies concerning the compuLation of tax due or refund al lowed in
accordance w i th  th is  dec is i_on may be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Evelyn Lorge
50 Cour t  St .
Brooklyn,  NY 11201
Taxing Bureauts Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

tEE TONG
DIBIA H0NG KoNc TArLORS

fo r  Rev is ion  o f
Refund of Sales
Art ic les 28 and
Per iod  March  1 ,
7 9 7 8 .

DECISION

a Determinat ion or for
and Use Taxes under
29 of the Tax Law for the
1975 through February 28,

Audit  Divis ion's determinat ion of addit ional sales taxes

of  pe t i t ioner 's  ava i lab le  records ,  was  cor rec t .

FINDINGS OF FACT

Pet i t ioner ,  Lee Tong d /b la  Hong Kong Ta i lo rs ,  45-08  40 th  s t ree t ,  Ap t .

E-31 ,  Long Is land,  New York ,  f i l ed  a  pe t i t ion  fo r  rev is ion  o f  a  de terminat ion

or for refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law

for  the  per iod  March  1 ,  1975 th rough February  28 ,  lgTB (F i re  No.  22570) . ,

A smal l  c laims hearing was held before Arthur Johnson, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  March  17 ,  1980 a t  1 :15  P.M.  Pet i t ioner  appeared by  Eve lyn  lo rge ,

Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Samuel Freund,

E s q .  ,  o f  c o u n s e l ) .

ISSI]E

Whether the

based on an audit

due,

1 .  Pet i t ioner ,  Lee Tong d lb la  Hong Kong Ta i ro rs ,  opera ted  a  cus tom

ta i lo r  shop.

2 .  0n  June 19 ,  1978,  as  the  resu l t  o f  an  aud i t ,  the  Aud i t  D iv is ion

issued a Not ice of Determinat ion and Demand for Payment of Sales and Use Taxes

Due against pet i t ioner for the period March 1, 1975 through February 28, 1978



fo r

o f

-2 -

taxes  due  o f  $1 ,502 .64 ,  p rus  pena l t y  and  i n te res t  o f  $626 .47 ,  f o r  a  to ta l

$2 ,129  . 17 .

3. 0n audit,  the records available to the Audit Division for examination

were a sales order book, sales tax returns and Federal  incone tax returns.

Pet i t ioner did not maint.ain any other books and records. The sales tax auditor

prepared a l ist ing of aI I  orders taken during the period under audit  f rom the

sa les  order  book .  The order  book  ind ica ted  seventy - th ree  cance l led  sa les

which the auditor al lowed and were excluded from his computat ion of taxable

saIes. The auditor disal lowed any sale considered non-taxable by pet i t ioner

as being an out-of-state sale since pet i t ioner was unable to substant iate that

the merchandise was actual ly del ivered to the customer outside of New York

Sta te .  To ta l  taxab le  sa les  fo r  the  aud i t  per iod  amounted to  $37,488.00  whereas

pet i t ioner  repor ted  taxab le  sa les  o f  $18r704.00 ,  leav ing  add i t iona l  taxab le

s a l e s  o f  $ 1 B , 7 8 4 . 0 0  a n d  t a x  d u e  t h e r e o n  o f  $ 1 , 5 0 2 . 6 4 .

4. Pet i t ioners records were insuff ic ient for the Audit  Divis ion to

determine the exact amount of the pet i t ioner 's sales tax l iabi l i ty.

5.  Pet i t ioner submitted a l ist ing of f i f ty- three transact ions which

purported to be addit ional cancel led sales not considered by the Audit  Divis ion.

Pet i t ioner cont.ended that the merchandise is st i l l  in his possession since the

cancel lat ion occurred after Lhe garments were completed or the garments were

returned and monies refunded to the customer. Pet i t ioner argued that such

cancel lat ions were inadvertant ly not shown as such in his sales order book.

6. Pet i t ioner also contended that considerat ion should be given to

out-of-state sales arthough documentat ion is not avai labre.

7. Pet i t ioner offered no substant ial  evidence to show that the Audit

D iv is ion 's  de terminat ion  was incor rec t .
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CONCLUSIONS OF TAI'

A. That the Audit  Divis ion, in the absence of adequate books and records,

properly determined pet i t ioner 's sales from such information as was avai lable

in accordance with the provisions of sect ion 1138(a) of the Tax Law and that

the addit ional taxable sares result ing therefrom are correcL.

B. That the pet i t ion of Lee Tong d/b/a Hong Kong Tai lors is denied and

the Notice of Determinat ion and Demand for Payment of Sales and Use Taxes Due

issued June 19 ,  7978 is  sus ta ined.

DATBD: Albany, New York

Air n 6 l9g0
STATE TAX COMMISSION

COMMISSIONER


